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Welcome 

Welcome to the first issue of the Moin & Associates Wills and Estates Bulletin.  We will be 
issuing this bulletin regularly throughout the year.  It will review recent relevant case law and 
highlight and explain technical and strategic issues in relation to estate planning and estate 
administration.  We hope you find it insightful and of interest.   

 

Pension accounts and accumulation accounts and your death 
benefit nomination for your SMSF 

1. There have been a raft of recent changes
1
 to superannuation which was passed by 

the Federal parliament late last year.  This article focuses on how one of the changes 

will affect estate plans and death benefit nominations (DBNs) in particular.
2
 

2. From 1 July 2017 the maximum superannuation account balance for a pension 
account will be $1.6M.  Any excess will need to be transferred to an accumulation 
account.  This can be in the same super fund.   This raises revenue for the Federal 
Government because whilst there is no income tax on the income of a pension 
account, there is 15% tax on income earned on an accumulation account. 

3. This has important consequences for making DBNs for your superannuation. 

4. Until now it has been a common strategy for superannuants to convert their entire 
superannuation account balance to a pension account as soon as this was possible.  
This is because assets which are in pension phase in a superannuation fund enjoy 
the lowest taxation rates available for a super fund.  There was generally little 
incentive to have any superannuation outside the pension account.

3
   

5. This meant that when preparing a DBN to direct where your superannuation death 
benefit is paid on your death, commonly the DBN would specify: 

a. if the account was in accumulation phase, a lump sum payment to the 
beneficiary/s; or 

b. if the account was in pension phase a reversionary pension to the spouse or 
other person eligible to receive a superannuation income stream and if there 
is no one eligible, a lump sum payment to the beneficiary/s. 

6. From 1 July 2017 any person with a superannuation balance of more than $1.6M will 
have both an accumulation account and a pension account.  DBNs will need to be 
updated (depending on their wording and the provisions of the SMSF deed) to ensure 

                                                
1
 See the Treasury Laws Amendment (Fair and Sustainable Superannuation) Bill 2016 

2
 Please contact your accountant or financial advisor for advice on how this change, and other changes to 

superannuation may financially affect your superannuation – we can only give legal advice, not financial advice. 
3
 This is not universal and for various reasons some members maintain both an accumulation account and a 

pension account. 
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that the DBN deals with both accounts if applicable.  If not, the DBN may only apply 
to part of the death benefit. 

7. This is most critical for binding DBNs.   We make binding DBNs when we wish to lock 
in our estate plan for our superannuation, and prevent there being any discretion 
allowed to whomever controls our SMSF after our death.  If the binding DBN refers 
only to a reversionary pension (or no DBN is made on the basis that the existing 
pension automatically reverts and therefore a DBN is unnecessary)

4
, and the 

deceased also has an accumulation account, the binding DBN will likely be ineffective 
for that accumulation account balance.  This will give the controller of the SMSF wide 
discretion as to how it is paid, and may result in persons receiving the death benefit 
whom the deceased did not intend to benefit. 

8. This change will affect DBNs we prepare now, but also the existing already signed 
DBNs for any persons who are members of superannuation funds.   

9. Do your client’s binding DBNs direct payment for all or only part of their 
superannuation? 

10. The complication to all of this is that the balance of a pension account which reverts 
to a surviving spouse is then included in that spouse’s pension account cap of $1.6M.  
Therefore there will be occasions where the spouse cannot receive the entire 
reversionary pension because it would breach their cap.   The member would need to 
work with their superannuation advisor to determine the best solution. It may be for 
example for the member to transfer some of their own pension account back to 
accumulation phase so they can receive the entire reversionary pension. 

Public, retail, corporate & industry funds 

11. Whilst this article is aimed at SMSFs, the same issue will arise for those with 
superannuation in a retail, public, corporate or industry superannuation fund.  You 
ought to contact your superannuation trustee to identify if you need to update your 
DBN. 

                                                
4
 Note that there is some debate as to whether any ‘death benefit’ arises at all if a person with a pension dies and 

that pension reverts automatically to a spouse.  Can a death benefit nomination attempt to direct a ‘death benefit’ 
in this instance when the superannuation income stream simply changes from the member to a spouse?  The 
answer is – it depends.  Consult the superannuation fund deed to determine the outcome. 



MOIN & 

ASSOCIATES 

LAWYERS 

_________________ 

 

4  

 

Re Kilby and the broken chain of representation 
 

Re Kilby & Ors [2016] NSWSC 1433 

12. In the administration of deceased estates it is vital that there be an executor 
(appointed under a Will) or an administrator (appointed upon application to the 
Court), available at all times to administer the estate.  This is the person with the 
legal responsibility and power to collect the estate assets, pay the debts and 
ultimately transfer the assets to beneficiaries. 

13. The principle of the chain of unbroken chain of representation provides that, where 
an executor dies, that deceased executor’s own executor then acts as executor of the 
original deceased estate as well as the estate of the executor.  This then continues 
i.e.  if that second executor dies, their executor then represents all three estates. 

14. This a practical principle of succession law.   It was recognised by the Court in this 
case that it has been a feature of statutory succession law since at least 1337 under 
the reign of Edward III in England.  In NSW this principle is now embodied in section 
13 of the Imperial Acts Application Act 1969.  

15. The chain of representation is not broken if one of the executors does not have a Will 
and dies intestate because then the person appointed as the administrator of that 
intestate executor takes their place in the chain.  The administrator’s executor or 
administrator after that continues the seemingly everlasting chain.  

The unbroken becomes broken 

16. In re Kilby the applicants were in the unusual situation that the chain of 
representation had been broken but the estate still needed to be administered. 
Stanley Kilby died in 1978 and left a life estate in property to his widow Beryl.  She 
then died in 2000 and her son Ross occupied the property until his death in 2015. 
There were other relatives, who occupied the property, but at no time was the 
property transmitted to beneficiaries. 

17. Ronald Caldwell was the executor of Stanley Kilby and he was the registered 
proprietor of the property.  Ronald Caldwell died in 2004 and despite extensive 
searches no one was able to determine who the executor was of Ronald Caldwell.  It 
seems no person was ever appointed as administrator or executor of his estate, 
ending the chain of representation in 2004.   

18. The Court stated it had several options open to it to appoint an executor.  The 
Supreme Court has broad powers under the Probate and Administration Act 1898, to 
appoint administrators, broad powers under the Trustee Act 1925 to appoint a trustee 
and has inherent jurisdiction in in relation to the supervision of trusts to appoint a 
trustee.  

19. However, in this case Judge Slattery determined that whilst the Court did indeed 
have power under those authorities, it was more appropriate that it exercise its 
specific jurisdiction to grant letters of administration de bonis non (translated literally 
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as ‘of goods not administered’) pursuant to the English 1878 case of In the Goods of 
William Bridger. 

20. The Court then appointed the Plaintiffs, who were also beneficiaries of the Estate of 
the late Stanley Kilby, as administrators so that they could finally properly administer 
his Estate and transmit the property to the beneficiaries. 

21. The Court, as it so often does in succession law, found a solution to this challenge to 
the principle of the unbroken chain or representation in an  English case over 100 
years old. 

Law Reform 

22. Judge Slattery made a comment in the case that Section 13 which sets out the 
principle of the chain of representation in the Imperial Acts Application Act 1969, 
ought to be removed from that Act and placed within the Probate and Administration 
Act 1898 which contains most other relevant sections for the administration of 
estates.   

23. I agree with this proposal. Section 13’s unexpected and obtuse location in an 
otherwise rarely necessary Act creates the risk that executors, lawyers or even 
judges may not avail themselves of section 13 when it is needed.  
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Testamentary statements – a useful tool when judiciously 
utilised 
 

Revell v Revell [2016] NSWSC 947  

24. A testamentary statement is a statement made by the testator (person making their 
will) to explain why they made their will the way they did. 

25. It often used when the testator is concerned that their will may be contested after 
their death (though it can be used in other circumstances).  The common way wills 
are contested is by a family provision application under the Succession Act 2006. 

26. For example, if a testator decides to leave 75% of their estate to child A in and 25% 
to child B, this seems on the face of it to be unfair.  However the testator may have 
solemn reasons for this including: 

a. child A worked long hours for many years in the testator’s family business 
when child B did not; 

b. the testator provided significant sums of money to child B during his or her 
life, and paid for child B’s education and training, but child B did not exploit 
the opportunity given to them and instead lived unproductively; or 

c. other good reasons. 

27. The right of a person to claim for further provision is not absolute, and there are 
regularly circumstances where a person who comes within the eligible class of 
claimants under the Succession Act 2006 does not have the grounds to be 
successful.  However the claim needs to be considered and opposed if prudent by 
the executors to uphold and enforce the testator’s wishes.  A testamentary statement 
can assist in this circumstance. 

Purpose of testamentary statements 

28. The purpose of the testamentary statement is twofold: 

a. the testator hopes the explanation in the statement might assuage a feeling in 
the potential claimant that they were not treated fairly under the will, and 
ultimately persuade the person not to make a claim; and 

b. if a claim is made, the statement assists the Court understand the reasoning 
of the testator in forming their will, and helps demonstrate the wisdom and 
judiciousness of the will. 

29. After your death, you can no longer speak up for yourself.  You cannot explain your 
reasons.  Your surviving family members will be able to tell their side of the story, 
whether that be in support of your decisions in your will, or against the decisions.  
There are times when their story will be hyperbolic and perhaps not strongly aligned 
with reality.   
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30. Regardless of the cogency of the arguments put forward by claimants against your 
estate, if your side of the story is not represented, their arguments may be given 
greater weight and acceptance than true fairness demands.   The voiceless are 
shouted down easily. 

31. A testamentary statement is your opportunity to put on the record your reasoning for 
your decisions in your will.  You can tell your story. 

32. The statement ought to be prepared carefully without haste.  The statement can 
reflect natural emotions but should do so in a considered and tempered manner. 

33. The statement should not be a condemnation of anyone but rather is a conscientious 
explanation of reasoning. 

Court’s view of testamentary statements 

34. Testamentary statements do not bind the Court and do not mean a person cannot 
contest a will.  A statement cannot make up for what is otherwise a glaring lack of 
adequate provision by a testator to a deserving spouse, child or dependant. 

35. However the Court will give consideration to a testamentary statement where it 
provides cogent reasons for the design of the will and assists the Court to understand 
the reasonable basis for the lack of provision. 

36. In Revell v Revell [2016] NSWSC 947, the Court considered such a statement in the 
context of an adult claimant who received $1.5M but claimed an extra $1.5M out of 
an estate totalling $10M.  The testator, who was the claimant’s father, had written a 
statement explaining his decision.   

37. The passage of time, and the fact the father was not accurately apprised of his son’s 
precise circumstances, mean the statement had some inaccuracies.  (This is difficult 
to totally avoid when writing such statements, particularly when they are written some 
years before death.)  The Court however, still placed value on the statement and 
said: 

For those reasons, this is not a case, in my view, where I should discount the weight 
to be given to Tibby’s written explanation because it was, to some extent, based on 
incomplete or inaccurate information: Salmon v Osmond at [72] per Beazley P. As I 
have endeavoured to explain, the importance of the statement lies in its sentiment, its 
conviction and its indication of careful thought. When it is coupled with all of the other 
evidence that I have summarized, including the historical relationship between father 
and son, I do not think that Tibby would have felt it appropriate to change his will 
even if he could have been aware of his son’s circumstances at the date of the 
hearing. (per Pembroke J, at paragraph 34) 

Lawyer’s role in testamentary statements 

38. Lawyers ought not prepare such statements.  They need to be written by the testator.  
However we strongly recommend that you have your lawyer review such statements 
to ensure their content is appropriate and will be of assistance rather than be a 
hindrance to the Court, if ever needed. 
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39. The statement should be prepared at the same time as your will and other estate 
planning documents, should cooperate with your will and be stored confidentially with 
your will.  You can determine if the statement is only released to the beneficiaries if a 
claim is made, or if is to be released to them in any event. 

40. We can assist you with the finalisation of testamentary statements. 

Cameron Cowley 
 

Our Estate Planning Team 
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